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Introduction

[1] It is the purpose of this paper to argue that amendments are needed to the Civil Proceedings Rules (“CPR”) if they are to truly embody the concept of proportionality.
[2] My thesis is that an effective proportionate response requires the exercise of a discretion which can countenance the justice of the individual case.  The systemic approach of the CPR in removing or severely limiting the discretion of the Judiciary is unhelpful and productive of manifest injustice.  There is every good reason why Judge driven case management can be effective in circumstances where a discretion to act justly in all the circumstances is being exercised as opposed to the mechanistic application of rigid rules.  It is submitted that such an approach is necessary and preferable in light of experiences of Courts abroad and of the negative consequences so far locally.
Instances of the removal of discretion under CPR
Failure to set down after close of pleadings:

[3] Under CPR 27.3, if no notice of case management conference issues from the Court, the parties must apply for a CMC within 28 days of service of the defence, failing which the action will be struck out automatically.  Relief from this sanction can only be sought within 3 months from the date of the defence.  The effect of this is that no judicial discretion is exercised in the dismissal in such cases, regardless of the potential impact on the parties.
Change in circumstance as a blanket requirement
[4] The other major theme in the CPR whereby the exercise of judicial discretion has been removed is by resort to the formula of the change in circumstances.  By this method, all cases are subject to a blanket rule regardless of the reason for a default or its consequence to the litigants. This formulation is used repeatedly: 

i. To amend pleadings post CMC -CPR 20.1 (3),
ii. To add a party post CMC -CPR 19.2 (7),

iii. To make a counterclaim post CMC  (a significant change) -CPR 18.5 (5)

iv. To make an ancillary claim post CMC (a significant change) -CPR 18.4 (5)

v. To rely on an allegation not included in the defence -CPR 10.6 (3)

vi. To file supplemental witness statements (further matters “arise or become relevant or known”) CPR 29.8 (1) (b).

Promptness as a blanket threshold requirement
[5] The Court of Appeal has spoken conclusively of the need for promptness as a threshold requirement in applications for relief from sanctions-
 CPR 26.7 (b).

[6] There is a similar threshold for setting aside default judgment it seems: CPR 13.3 (1) (b)
[7] The effect of a threshold requirement in simple terms, is to remove from the court the ability to assess the justice of any infraction and to restrict their ability to deal with same.

What is proportionality?

[8] Any civilised system of jurisprudence must be able to differentiate between different types of conduct and degrees of culpability An essential requirement for a just law or rule is that is goes far enough and no more to further its objective in terms of restricting rights. If the prohibitions are framed too broadly they affect an unnecessarily wide range of persons.  In such a case the justification for the consequent impacts may be impossible to maintain. Any civilised system of jurisprudence must be able to differentiate between different types of conduct and degrees of culpability.
[9] A system may make some compromise in the interest of efficiency, but the inability to effectively accommodate a proportional response is the hallmark of failure:  even a dog, Oliver Wendell Holmes famously noted, knows the difference between being stumbled over and being kicked.

[10] The rules of proportionality themselves are of ancient lineage.  Recent efforts have traced them as far back as 350 BC to Aristotle's Nicomachean Ethics
.  The modern common law source of proportionality is usually traced to Magna Carta and its consequent incarnations in modern constitutions throughout the world.

[11] It seems self evident that the law would be more efficient if it disregarded such ‘troublesome distinctions’  and simply  proscribed in general terms in the interest of general public improvement.  The difficulty with this approach Dworkin notes is that it:

“would cross the line that separates treating someone else as a fellow human being from treating him as a resource for the benefit of others, and there can be no more profound insult, under the conventions and practices of our community, than that.”

[12] The trade off between fairness /accuracy and efficiency became integral to the CPR as the courts became increasingly aware that the ‘best justice’ available in a single case could not be obtained without a disproportionate wider public cost. Adrian Zuckerman
 notes that:

“When a country cannot afford a limitless investment in the administration of justice, a sensible half way house, whereby the level of accuracy  that the administration of justice would produce will reflect the level of support that the state can reasonably be expected to give to legal services, has to be found.  Given that the administration of justice must operate within available resources, all procedures involve trade offs between the need to arrive at the truth, on the one hand, and the fact that resources are finite, on the other hand.  In other words, the need to strike a balance between accuracy and cost is present in every legal system.  It follows that in devising a system of procedure the legislature has a considerable scope for choice between different ways of balancing accuracy against cost.”

[13] In the area of procedural law, the principles of proportionality are the same as in the substantive law; it is about avoiding unnecessary imposition in the furtherance of goals. In the ‘Review of Civil Litigation Costs: Final Report’ by the Right Honourable Lord Justice  Rupert Jackson (December 2009) it was succinctly described as follows:

The essence of proportionality is that the ends do not necessarily justify the means. The law facilitates the pursuit of lawful objectives, but only to the extent that those objectives warrant the burdens thereby being imposed upon others.

[14] The assessment of proportionality takes place at two levels. In the first place, it takes places on the jurisprudential level of assessing the degree to which the rules are inherently proportionate in relation to their own aspirational statements and as compared to the balancing which has taken place in other jurisdictions.

[15] In the second place, there is the issue to which the CPR are lawfully proportionate in the sense to which they affect the fundamental rights and freedoms guaranteed under the Constitution.  In this latter sense there is a wealth of case law from the European court which can inform the parameters of this debate.

[16] Without attempting to be exhaustive, it seems that some of the weaknesses of this system include:

i. The failure to distinguish between cases within or without the Limitation Period, for which the consequences of default may be substantially different;
ii. The failure to distinguish between the nature of the rights involved: constitutional rights or fundamental rights and freedoms by law require a more flexible standard.  A person litigating over their right to a home may expect to be treated differently than commercial litigants collecting debts;
iii. The failure to distinguish between the impact of default: whether trial dates will be lost or whether the trial is years away;
iv. The failure to assess and consider the impact on the side not in default or relevant third parties: whether it may prejudice them severely or where they would be prepared to consent;
v. The failure to distinguish between the reason for the default, a genuine error which is causative of no prejudice or a cynical intentional decision to attempt to gain a tactical advantage;
vi. The failure to distinguish between formal changes which require no additional evidence (such as could be completed mid trial or upon appeal) and those which require further discovery and evidence;
vii. Inconsistency which may arise with multiple parties/ actions: where one party amends in time but not the other, rulings of the court will have the potential to be inconsistent.
  This raises an equality issue: the purpose of systemic procedural design is to promote equal outcomes for like cases.  
[17] Many of these problems have been experienced locally and can be discerned from experience abroad as will be seen below under headings in no order of importance.
Problems which may arise

That matters are being cleared from the lists is not of itself indicative of CPR success:

[18] The fact that cases are automatically removed from the court list because of the effect of a rule ought not to be, of itself, cause for a celebration of the efficiency of the judicial system.  Few would suggest at present that parties should be given a carte blanche to proceed at their leisure in the conduct of litigation, but it seems disingenuous or at best myopic to suggest that the only alternative to this would be a system which is incapable of distinguishing between the relevant merits of individual cases.

[19] Zuckerman
 notes that:

“a [case flow management system] that has to rely too much on sanctions is an unhealthy system. In England, procedural sanctions are likely to consist principally of orders for costs and the charging of additional court fees, but sometimes more draconian measures will be appropriate.  Sanctions have to be clear.  They have to be effective.  They have to be credible.  They have to be fair and applied consistently.  They have to be proportionate to the transgression..... Sensible distinctions have to be drawn between sanctions imposing penalties to be borne by practitioners personally and those penalising parties, and it has to be remembered that, in a given case, the real party at interest (for example, an insurer) may not be a party on the record.  It is important that sanctions can be made to work without creating further work for the courts (through applications to set aside, appeal and review etc.)”

[emphasis added]
[20] It is interesting to contrast the differing responses to the Ord. 17 r. 11 (UK) amendment to the County Court Rules in the UK for automatic striking out. These rules for the first time provided for automatic striking out in circumstance which were far more liberal than our own CPR 27.3.  The relevant rules were noted by Bingham LJ (as he then was):

Ord. 17, r. 11 of the County Court Rules 1981 provides for the giving of automatic directions in default and fixed date actions, with some exceptions irrelevant for present purposes. When the pleadings are deemed to be closed (which is 14 days after delivery of a defence or 28 days after the delivery of a counterclaim: Ord. 17, r. 11(11)(a)), directions as to discovery and the reception of evidence take effect. Also, under Ord. 17, r. 11(3)(d) “unless a day has already been fixed, the plaintiff shall within 6 months request the proper officer to fix a day for the hearing …” 

…”Paragraph (9) of rule 11 contains the provision central to these appeals: 

“If no request is made pursuant to paragraph (3)(d) within 15 months of the day on which pleadings are deemed to be closed (or within 9 months after the expiry of any period fixed by the court for making such a request), the action shall be automatically struck out.”Thus the plaintiff has six-months from the close of pleadings to request a hearing date, and the action is automatically struck out if the plaintiff does not do so within nine months of the expiry of that six-month period (or of any other period which the court may have fixed for making the request).

[21] Saville LJ (as he then was) described the laudable rationale for the rule as follows:
  

“The rule sets out the steps which are to be taken to progress an action to trial. It also contains a sanction. The action will be automatically struck out if there is a failure to apply for a day for the hearing within the time allowed. The object of the rule is to set out the steps that must be taken within a prescribed timetable so that actions can progress to trial without undue delay or the need to incur the expense of making applications to the court. The object of the sanction is to reinforce the rule by providing an incentive to claimants to prosecute their claims with reasonable speed. In other words the purpose of the rule and the sanction is to discourage the delays which have bedevilled much county court litigation in the past.”

[22] What is instructive for our purposes is to analyse the consequences of these provisions and the responses thereto.  After the amendment to the County Court Rules, some 20,000 cases were struck out under the automatic provisions and the Court of Appeal was flooded with appeals.

[23] Notwithstanding this, Dick Greenslade, a former member of the County Court Rules Committee who advocated uniformity of rules between the County Court and the High Court, felt able to say that “one of the few relatively successful efforts to control the freedom of the parties (or, rather their lawyers) to litigate as they choose is the much litigated provision for ‘automatic striking out’ in the CCR Ord 17..”

[24] This view was not shared by the senior members of the Judiciary.  On the contrary, the County Court rule amendment was seen as an unmitigated disaster on many levels.  Indeed, any hope that Greenslade may have harboured with respect to uniformity of rules between the High court and County Court on this point does not seem to have come to fruition.  The High Court never adopted the automatic striking out rules.  On the contrary, the view in the senior courts was that such a disproportionate response was contrary to Lord Woolf’s original ideals:

“The evils created by delay in the conduct of litigation were highlighted in 1988 by the report of the Civil Justice Review Body, which followed three years of painstaking consultation. The review body seems never to have contemplated the creation of a blunderbuss remedy for these evils, which the automatic strike-out sanction represents. Its *1130 recommendations were designed to strengthen the powers of the court, and to increase the resources available to the court, including the provision of appropriate technology, so that it might make suitably tailored orders that would enable it to maintain effective control over the timetable of an action. Such orders might, of course, include timetables in a standard form, and they might be made effective by the existence of remedial sanctions which have been carefully developed over the years, to which we refer below.

1.3 The introduction of the automatic strike-out sanction has led to a torrent of new litigation. This litigation has been devoted to two questions. The first involves an inquiry whether the action has indeed been automatically struck out. If the answer is “Yes,” the second invites the court to consider whether it should be reinstated. This is a species of what Lord Donaldson of Lymington M.R. has described as “satellite litigation.” By this phrase he was referring to proceedings which are not concerned with resolving the real dispute between the parties, but with ancillary questions.

1.4 Although the introduction of the rule will unquestionably have had a salutary effect on the working habits of dilatory litigators, the spawning of all this satellite litigation is in total conflict with the original purposes of the rule. Actions have been delayed, sometimes for years, while these questions have been debated through the courts, at great expense to the parties, or to their insurers, or to the taxpayer through the legal aid fund. The number of Court of Appeal decisions alone runs into dozens, and as we have already said, in March of this year there were still over 100 appeals or applications for leave to appeal awaiting consideration by this court. In short the courts, including the Court of Appeal, have been flooded with extra work which has had the effect of diverting their limited resources from the determination of mainstream litigation. Judge Hague Q.C. spoke for hundreds of judges and district judges up and down the country when he said in one of the appeals before us: “The application before me today is yet again concerned with the ill-considered, badly drafted and much litigated Ord. 17, r. 11 of the County Court Rules 1981”
[emphasis added]
[25] The debate over the propriety of the County Court amendment eventually reach Lord Woolf himself who was forced to respond and who accepted that it was’ a disaster’ and had precipitated “appeals galore and actions for negligence.”
 In response Lord Woolf noted that:

“..it must be recognised that the solution is not to impose draconian sanctions except as a last resort but to achieve a situation where sanctions of this sort are not necessary because (a) the court does not allow the situation to deteriorate to the extent that they become necessary; and (b) the court has the wider range of alternative sanctions I propose.”

[26] The disaster of the County Court amendment in the UK is instructive in highlighting the dangers of an overly rigid and disproportionate response.  In the UK these problems were only experienced in the County Court, which is a small claims court dealing with minor litigation akin to the Petty Civil Court.  Under the CPR these problems are not so restricted.
Satellite Litigation:
[27] The creation of satellite litigation is a costly and self defeating problem. This was noted in Bannister above, where the Court of Appeal became swamped with cases.  In similar fashion there is at present a massive increase in the workload of both Bench and Bar in dealing with applications for relief from sanctions often in circumstances where the default in question could in no way precipitate any prejudice.

[28] The suggestion that parties sue their attorneys rather than obtain any indulgence from the Courts has been a familiar feature of local jurisprudence even prior to the CPR.  In National Commercial Bank v Pouchet
, de la Bastide CJ noted that:

“One is reluctant to highlight it but the fact is that there does exist an alternative avenue for redress for the litigant who suffers some prejudice as a result of his attorneys’ negligence”

[29] Since that judgment that sentiment has been oft repeated in local courts.  It is important to analyse the legitimacy of that comment if it is to be used as a general rationalisation for draconian rules.
[30] In the first place, it must be noted that the mere fact that conduct turns out to be wrong does not mean it was negligent. As Lord Salmon said in Saif Ali –v- Sydney Mitchell & Co [1980] AC 198 at page 231C: 
“Lawyers are often faced with finely balanced problems. Diametrically opposed views may be and not infrequently are taken by barristers, and indeed by judges, each of whom is exercising his reasonable, and sometimes far more than reasonable care and competence. The fact that one of them turns out to be wrong certainly does not mean that he has been negligent.”

[31] Further, it must be noted that even where negligence can be established, the mere fact of being able to sue an attorney is scant compensation for the loss of the initial action:  the disgruntled litigant bears a heavy burden in secondary litigation. Lord Hoffman has noted that a client “would have to prove not only that the lawyer had been negligent but also that his negligence had an adverse effect upon the outcome. This would usually mean proving that he would have won a case which he lost.”

[32] The problem is even more stark locally where attorneys enjoy complete immunity from suit for negligence by virtue of the Legal Profession Act, Chap 90:02, s. 22 (2).  The question of tortious compensation does not therefore even arise.  The only recourse of a disgruntled client is a complaint of professional misconduct, the purpose of which is not to substitute for general tort claims and for which the threshold of liability is not coordinate with that of general negligence.
[33] Further, this type of analysis is unhelpful when applied to non monetary claims such as actions for specific performance, declarations, defamation and the like where secondary litigation will of little if any use. 
[34] In circumstances where a crucial amendment is not allowed, or evidence not admitted, clients may have to contemplate withdrawal and re-filing ( if limitation permits).  This can lead to huge amounts of wasted costs and enormous delay. Alternatively they may have to file secondary actions, in order to litigate matters which are unable to be included in the present case. Apart from doubling the proceedings, this runs the risk of Henderson
 type abuse being raised in applications for stays.
[35] In Elias v Singh,
 an amendment was unsuccessfully sought to plead a further publication of the libel in issue.  As a consequence separate proceedings were initiated in respect of the further publication.  As a consequence a costly second round of pleadings was required which was sought to be joined with the initial action.  This precipitated (unsuccessful) objections on the basis of, inter alia, Henderson abuse.
 This hearing occupied two more court hearings. 
[36] A blanket rule can also often ignore the realities of litigation practice.  

[37] The need for amendment especially in complex commercial pleadings may not arise until late in the day.  It is churlish to suggest that such an omission arises from negligence on the part of Counsel.  
[38] Even at the final appellate stage of proceedings, formal amendments which do not require further evidence will be permitted.  In Moore Stephens (a firm) v Stone Rolls Ltd [2009] UKHL 39, in which the leading barrister Jonathan Sumption QC was retained in a complex commercial case, a striking out application was taken to the House of Lords, after the close of pleadings. The pleadings had already been amended by the time the matter reached the House of Lords.
  Even at that stage, the Court was not prepared to strike out the claim where a modest amendment could save it.
 This was the longstanding practice of the courts, particularly in the area of points of law.

[39] This approach is not only consistent with common sense, but is consistent with Parliamentary intention.  The Supreme Court of Judicature Act provides  at section 20 that:
“The High Court and the Court of Appeal respectively in

the exercise of the jurisdiction vested in them by this Act and the

Constitution shall in every cause or matter pending before the

Court grant, either absolutely or on such terms and conditions as

to the Court seems just, all such remedies whatsoever as any of

the parties thereto may appear to be entitled to in respect of any

legal or equitable claim properly brought forward by him in the

cause or matter, so that, as far as possible, all matters in

controversy between the parties may be completely and finally

determined, and all multiplicity of legal proceedings concerning

any of those matters avoided.
[40] An approach to the rules of Court whereby, for e.g., formal amendments will not be permitted and consequential litigation is necessitated seems to be ultra vires s.20.
[41] It is significant that Australia,
Canada,
the United States,
 and the UK
 have all adopted an amendment approach far more flexible than our own.  Peter Gibson LJ has stated
 that:
“Amendments in general ought to be allowed so that the real dispute between the parties can be adjudicated upon provided that any prejudice to the other party or parties caused by the amendment can be compensated for in cost, and the public interest in the efficient administration of justice is not sufficiently harmed”
Fundamental Rights
[42] A failure to adopt a proportionate response in the conduct of litigation may well offend the fundamental human rights and freedoms guaranteed under the constitution. The rules of civil procedure affect substantive rights in terms of the rights of access to court and it is clear that such procedural rules must themselves meet the threshold of proportionality in order to be consistent with the fundamental rights guaranteed under the Constitution.

[43] In Fayed v. United Kingdom (1994) 18 E.H.R.R. 393, 429‐430, para. 65, the court said:

"'(a) The right of access to the courts secured by article 6(1) is not absolute but may be subject to limitations, these are permitted by implication since the right of access" by its very nature calls for regulation by the state, regulation which may vary in time and in place according to the need and resources of the community and individuals." [Belgian Linguistic

Case (No. 2) (1968) 1 E.H.R.R. 252, 281, para. 5]

(b) In laying down such regulation, the contracting states enjoy a certain margin of appreciation, but the final decision as to the observance of the Convention's requirements rests with the court. It must be satisfied that, the limitations applied do not restrict or reduce the access left to the individual in such a way or to such an extent that the very essence of the right is impaired.

(c) Furthermore, a limitation will not be compatible with article 6(1) if it does not pursue a legitimate aim and if there is not a reasonable relationship of proportionality between the means employed and the aim sought to be achieved.' [Lithgow v. United Kingdom (1986) 8

E.H.R.R. 329, 393 para. 194]

[emphasis added]
[44] In Goode v Martin [2001] EWCA Civ 1899, [2002] 1 All ER 620 by Brooke LJ noted that:

"The CPR and the provisions of the 1998 Act have come into force. By the former we must seek to give effect to the overriding objective of dealing with cases justly when we interpret any rule (see CPR 1.2(b)). By the latter we must read and give effect to subordinate legislation so far as it is possible to do so, in a way which is compatible with the Convention rights set out in Sch 1 to the Act (see s3(1) of the 1998 Act)."

[45] Goode v Martin was a case concerning an application to amend where the court departed from previous practice in order to ensure that the claimant's right to access to the court under ECHR Article 6(1) was not unjustifiably prevented by a narrow interpretation of the rules. These concerns will apply with even greater force with respect to rights protected under the Constitution.  There is no ‘reading down’ generally where laws conflict with the Constitution, they are simply void to the extent of that inconsistency.  In any event it seems contrary to principle for inroads to be made to fundamental rights through delegated legislation.

The need for flexibility:
[46] The Supreme Court of Canada has emphasised that the principles of proportionality 'should be applied flexibly, so as to achieve a proper balance between individual rights and community needs': Ross v New Brunswick School District No.15 [1996] 1 SCR 825 at 872, per La Forest J.  The UK Courts noted in  R (Farrakhan) v Secretary of State for the Home Department [2002] EWCA Civ 606, [2002] QB 1391, at para 77: that  a factor of considerable relevance to the test of proportionality is the extent to which the right (there the right to freedom of expression) will be restricted.

[47] The proper approach of a court will call for balancing of competing interests, not the imposition of a rigid rule which removes discretion.  Bingham LJ
 notes the philosophy which ought to underpin the court’s approach:

“As so often happens, this problem arises at the intersection of two principles, each in itself salutary. The first principle is that the rules of court and the associated rules of practice, devised in the public interest to promote the expeditious dispatch of litigation, must be observed. The prescribed time limits are not targets to be aimed at or expressions of pious hope but requirements to be met. This principle is reflected in a series of rules giving the court a discretion to dismiss on failure to comply with a time limit: Ord. 19, r. 1; Ord. 24, r. 16(1); Ord. 25, r. 1(4) and (5); Ord. 28, r. 10(1) and Ord. 34, r. 2(2) are examples. This principle is also reflected in the court's inherent jurisdiction to dismiss for want of prosecution.

The second principle is that a plaintiff should not in the ordinary way be denied an adjudication of his claim on its merits because of procedural default, unless the default causes prejudice to his opponent for which an award of costs cannot compensate. This principle is reflected in the general discretion to extend time conferred by Ord. 3,, a discretion to be exercised in accordance with the requirements of justice in the particular case. It is a principle also reflected in the liberal approach generally adopted in relation to the amendment of pleadings.

Neither of these principles is absolute. If the first principle were rigidly enforced, procedural default would lead to dismissal of actions without any consideration of whether the plaintiff's default had caused prejudice to the defendant. But the court's practice has been to treat the existence of such prejudice as a crucial, and often a decisive, matter. If the second principle were followed without exception, a well-to-do plaintiff willing and able to meet orders for costs made against him could flout the rules with impunity, confident that he would suffer no penalty unless or until the defendant could demonstrate prejudice. This would circumscribe the very general discretion conferred by Ord. 3, r. 5, and would indeed involve a substantial rewriting of the rule.

The resolution of problems such as the present cannot in my view be governed by a single universally applicable rule of thumb. A rigid, mechanistic approach is inappropriate”.
[emphasis added]
[48] Similarly, in Australia, in French v Triple M Melbourne Pty Ltd [2006] VSC 36, Bongiorno J noted that:

Litigation is not a steeple chase nor even a bike race where a fall can determine the outcome. As the High Court made clear in Queensland v J L Holdings Pty Ltd “… the ultimate aim of a Court is the attainment of justice…”: (1997) 189 CLR 146 at 154 per Dawson, Gaudron and McHugh JJ.’

[49] In the context of threshold requirements, the Privy Council has not been daunted by the framework of the rules.  In O’connor v Picott [2010] UKPC 4 an issue arose in the context of setting aside default judgment. The Court of Appeal of Jamaica declined to set aside the judgment on the ground of promptness:
“46. McCalla JA then turned to rule 13.3 of the Civil Procedure Rules (“CPR”), which provides as follows (so far as material): 

“13.3 

(1) 

…., the court may set aside a judgment entered under Part 12 only if the defendant – 

(a) 

applies to the court as soon as reasonably practicable after finding out that judgment had been entered; 

(b) 

gives a good explanation for the failure to file … a defence …; and 

(c) 

has a real prospect of successfully defending the claim. “
[50] The Board of Privy Council made a point of the need for flexibility in dealing with judgments not decided on the merits, and set out the position ‘pre CPR’:

“52.  Strachan v. The Gleaner Co Ltd [2005] 1 WLR 3204 on an appeal from the Court of Appeal of Jamaica. The judgment of the Board was delivered by Lord Millett. At paragraph 21 of his judgment Lord Millett said this: 

“A default judgment is one which has not been decided on the merits. The courts have jealously guarded their power to set aside judgments where there has been no determination on the merits, even to the extent of refusing to lay down any rigid rules to govern the exercise of their discretion: see Evans v. Bartlam [1937] AC 473, 480 where Lord Atkin (discussing the provisions of English rules in substantially the same terms as section 258) said: 

‘The principle obviously is that, unless and until the court has pronounced a judgment upon the merits or by consent, it is to have the power to revoke the expression of its coercive power where that has only been obtained by a failure to follow any of the rules of procedure.’” (Emphasis supplied)”
[51] The Board then noted that the approach under the CPR would be the same and proceeded to set aside the judgment:

“58.It follows that, whether one applies section 258 of the Code or rule 1.2 of the CPR, the result is the same: viz. that in deciding what order to make for the future the Court of Appeal was required to have regard to the overriding objective of dealing with cases justly.”
[52] Justification for setting aside the judgment was based squarely on proportionality grounds: a third party would be affected,
and further litigation would be likely if the judgment were not set aside.

[53] It may be that a similar approach can be adopted in reliance upon the requirements of CPR 1.2.

[54] It is submitted that urgent amendments are required to replace the discretion of Judges of the High Court so that they may make rulings which are proportionate and fair.  In Trincan Oil No.2,
 Jamadar JA, suggested that the rules may be modified after a change has been effected to the litigation culture.  This seems to be an acknowledgment that the rules are not sufficiently balanced for long term usage and are an extreme short term measure.  If in fact this is the case, it underscores the need for an urgent revision.  In the first place, because it is unlikely that any change will be soon forthcoming:   Lord Neuberger recently noted that 15 years was a very short time in which to hope to effect any change to litigation culture
.
[55] More fundamentally however, such an approach seems contrary to the due process provisions under the Constitution.  It is improper for present day litigants to be subjected to intentionally inferior standards of due process in order to precipitate some future normative shift.  It is clear that the constituent elements of due process are not static, but it is similarly clear that at any particular time, the processes afforded must be fair.
  Appeals to future wider amelioration will thus not suffice to justify a presently unfair procedure.
[56] On a more pragmatic level, it seems difficult to defend such an approach to presently affected litigants.

[57] It is important that the CPR represent an effective and fair balance between competing rights; at present this does not seem to be the case:

Procedural law should reflect the ‘process values’, ‘procedural rights’ and ‘principles of natural justice’, that form the fulcrum of justice.  It is to be expected that judges and court administrators responsible for the effective operation CFM system will from time to time be frustrated by the ways in which procedural rules can impede case progress.  However it must be appreciated that procedural law is not concerned only with case progress.  It has its proper role to play, for example, in facilitating the orderly and deliberate developments of the respective contentions of the parties and in revealing the merits of the case and in preserving the subject matter in dispute.  It is an important role and should not be weakened.  It needs to be protected from the predatory instincts inherent in CFM systems.”

15 April 2010.
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