INTERACTIVE SEMINAR ON THE CIVIL PROCEEDINGS RULES dated the 17th April 2010.
PART 67 – CPR 1998: COSTS QUANTIFICATION

Introduction:-

I think it is safe to say that all present this morning agree that justice demands that litigation be determined at a cost that is affordable to litigants and proportionate to the issues at stake. 

The high cost of litigation in this jurisdiction is as a result of different inter playing factors including but not limited to:- 

· Legal and procedural framework governing conduct of litigation; 

· business practices of the legal profession; 

· conduct of the participants in litigation; 

· economy of the country;

· cultural considerations; 

· insufficient use of modern technology; 

I certainly do not profess to be a costs expert but I am of the view that answers to questions as to whether or not the costs provisions of the CPR has brought about a marked reduction in the costs of civil litigation or resulted in greater access to the courts can only be given on the basis of reliable and comprehensive empirical data. 
Other jurisdictions such as England, Australia, Germany, Canada and New Zealand have established bodies comprising representatives of the key stakeholders under judicial leadership and which have an ongoing role in monitoring costs reforms and proposing further reform after appropriate research and consultation. 

I would suggest at the very outset that from this point in time there ought to be implemented a body and/or system (and by “body” I do not mean a Ministry of the People or am I referring to the Ministry of Justice) which would acquire the necessary information in order for us to properly evaluate, on an annual basis or some other appropriate interval, whether our employed regime of costs is successfully fulfilling the objectives we require it to do.
My views on costs this morning are based on my personal experiences being attached to a firm which practices litigation and my interaction with other practitioners. My aim is not to give a discourse on the law relating to costs but rather to encourage all present to participate towards finding a system that would reasonably pay the litigants as well as the Attorneys and bring justice to all. I hope that following today’s session there can be a renewed commitment to consultation similar to that which occurred before the “Practice Guide to the Amendment of Costs” was issued on the 20th December 2007. 
CPR 1998 – Part 67 :- Costs -Quantification
Almost five years have passed since the Civil Proceedings Rules 1998 came into force. In addition to the provisions of the rules, the Practice Guide to the Assessment of Costs  was issued on the 20th day of December 2007 by the then Acting Chief Justice, the Honourable Mr. Justice of Appeal Roger Hamel-Smith, as he then was. The profession had the assistance and benefit of a lecture regarding assessment of costs from Master Anthony Hoffman. Judges have delivered written decisions regarding inter alia the application of the costs scheme under CPR. 
Before I proceed to consider these decisions I would like to first consider the recommendations of Dick Greenslade in the Judicial Sector Reform Project – Review of Civil Procedure.  

Recommendations 
Greenslade stated that in so far as the quantification of costs was concerned, the system under RSC Order 62 was cumbersome and out of date and there were no arguments for it to be retained. He also did not find favour with the taxation of costs and referred to it as “a somewhat arcane and incomprehensible art.”
It is clear that Greenslade intended that all of his recommendations be pursued simultaneously in order to achieve the objectives under CPR. However it is apparent that the final draft CPR took into account only some of the recommendations and completely neglected others. You be the judge, no pun intended, as to which of his recommendations were implemented and which ones were not:- 

His Recommendations were:-
25.1 That in awarding costs the court should be required to take into account factors other than success. 

25.2 That consideration be given to setting up a ‘Public Interest Fund’ to finance cases which parties cannot afford but which might benefit the public by clarification of the law or in other ways. 

25.3 Courts be encouraged to make proportional orders for costs in appropriate cases. 

25.4 The power to make wasted costs orders or to order an unsuccessful party to an interlocutory application to pay a fixed sum of costs immediately be used more frequently. 

25.5 That consideration be given to amending the Supreme Court of Judicature Act to include a provision similar to that of the (English)Supreme Court Act 1981, s.51. [Just by the way of reference the SCA 1981, Section 51 is expressed in wide terms leaving the rule making authority to control its exercise by rules of court, if it sees fit to do so and the appellate courts to establish principles for its exercise.]
25.6 A new system of quantification of costs be introduced and that consideration be given urgently to ‘fixed costs’ and ‘budgeted costs’ systems as outlined. 

25.7 There be provisions to protect the individual litigant from excessive bills from his own lawyer. 

25.8 That new methods of funding be investigated. 

With respect to his recommendations of fixed costs and budgeted costs he explained in his reasoning as follows and I quote:-

(Note that his reference to “fixed costs” is in reality what we refer to as prescribed costs)
“A basic system of fixed costs
I recommend a scale based broadly on a percentage of the value of the case, the scale should taper downwards as the value increases – smaller cases will generally entail more work in proportion to their value than larger cases. At present I have no sufficient information as to costs in Trinidad and Tobago to recommend the actual percentages. I am proposing separately steps that should be taken to get the information needed to establish a scale that is fair to all. The aim should be that it would be sufficiently attractive to attorneys to accept in the majority of cases, yet provide protection, transparency and a fair costs regime for the client. Until that information is available I can do no more than sketch out a possible banding”.
The question which arises is did anyone take steps to get the information needed to establish a fair scale. The answer is NO! Notwithstanding we have implemented Greenslade’s sketch of possible banding at Part 67 Appendix B.
I further quote:-
“Stages of the case

It would be important that any such scheme provided a breakdown of costs into particular stages of the case so that it would be easy to apply where a case settled prior to trial. Again details of such a breakdown would have to await further consultations. I would suggest stages on the following lines.” 
Despite his suggestion that we await further consultations, lo and behold his proposals are replicated at Part 67 Appendix C.
I turn now to the/Application of Part 67 by the Courts
An examination of the reported decisions reveal that:- 
Matters commenced under RSC 1975 and converted to CPR 1998.
· In the case of Audrey Babb v Veronica Smith; HCA No. CV 2006-03245 the Honourble Madam Jones took into account inter alia the fact that by the time the matter  was converted to CPR, all orders already made in respect to costs were costs in the cause and there was only one order made for costs in favour of the defendant. Her Ladyship found that costs under Part 66 and 67 would meet the Justice of the case. 

· In CV 2006-00258; Peter Alexander, Gloria Alexander v Hector Alexander; Stollmeyer J as he then was ordered that a RSC 1975 matter be dealt with under CPR 1998. On this basis, he assessed costs in accordance with CPR 1998. 
· In CV 2006-274 Ezekiel Chapman v Mervyn Alfred; Stollmeyer J as he then was stated in his decision of 4th July 2007 that:- 

“I grant that there is difficulty in deciding   

issues of costs where matters have been converted from being dealt with under the RSC 1975 to be dealt with under CPR 1998, but for the time being the position as a matter of law appears to be that having been converted it is the costs regime of the CPR that is to be applied…”
· Also see Claim CV 2006-03375; Rabindranath Samlal v British American Insurance Co. (T’dad) Ltd per Stollmeyer J.
In CV 2007-02192; Julio Almando Ready v The AG, Kokaram J stated that:

“Part 80.3 CPR is clear that the CPR are the governing provisions of an action after it has been converted. There is no discretion it appears to award costs on any basis other than that set out in Part 67 CPR. This effect on the litigants entitlement to costs was recognized by Stollmeyer J in CV 2005-0111 Edward Boucher v AG as harsh and required an amendment to the CPR.”

Perhaps such an amendment can be found in Part 51 of the Civil Proceedings Rules (UK)which specifically provides for practice directions to be made to make provisions for the extent to which those rules shall apply to proceedings issued before 26th April 1999. Practice Direction – Transitional Arrangements at 51 PD. 18 specifically provides that any assessment of costs that takes place on or after 26th April 1999 will be in accordance with CPR Parts 43 to 48. It makes further provision for the operation of transitional arrangements in relation to costs…”
Wasted Costs Orders:- 
In CV 2006-02870 Annela Bachan Williams v Karina Marina Pierre; Pemberton J found inter alia that:- 
If there was proper preparation of the case, it would have revealed that the case was a non starter; Counsel ought to have known that her case was bad and try to shorten the proceedings and acknowledge her tenuous position early in the day; Counsel and Instructing Attorney did not display or exercise the competence expected from them. 


Her Ladyship made a wasted costs order. 

Public Interest Matters:-
In Civil Appeal No. 120 of 2007; Basdeo Panday –v- Jacqueliene Sampson, Warner J.A. as she then was ordered no order as to costs since the appeal arose in the context of a vacancy petition referred to the High Court and the questions submitted for determination were novel and of general public interest. 
Probate:-

In CV 2006-04038; Osmond Mc kenzie, Harvey Mc kenzie v George Mc Kenzie; Gobin J in determining the issue of whether under the CPR the Court retained a jurisdiction even by consent to assess costs on an indemnity basis in a probate claim found that the absence of a specific rule under CPR cannot deprive the executor of what appeared to be a substantive right which was codified in to the former rules. 

Assessed Costs:-
An illustration of costs assessed under Rule 67.12 can be found in:-

Claim No. CV 2009-01582; Krishna Persad v George Nicholas per des Vignes J.  

Appeals
In Civil Appeal No. 108 of 2007; Roopnarine Persaud and J.S.P. Holdings Ltd v Danny Balkissoon; Kangaloo J.A. applied the strict letter of Part 67.14 and at the end of his decision commented, “… we would only like to add that we have applied Part 67.14 literally, because it speaks of the costs of any appeal which obviously includes a procedural appeal. However it does appear anomalous that the costs of a procedural should be on the same basis as a substantive appeal. Whether this was the intention of Part 67.14 or not is a matter to be examined by the Rules Committee.” 
Different approaches:-

In CV 2005-00454; Ed Jacob v Rajkumar Samlal, Pemberton J did not entertain any application to uplift costs under Part 67.6 (1)(b)after a trial since clear provision of the rule stipulated a procedure to do so and this was not followed. 

However in CV 2007-00485; Disha Moorjani v Deepak Kirpalani and Ors; Rajnauth Lee J without any applications for budgeted costs or uplift of prescribed costs ordered at the end of the trial that having regard to the complexity of the issues, the fact that the costs of the injunction have to be assessed etc. the costs are to assessed pursuant to C.P.R. Part 67.12. 

In CV 07-4168 between Margaret Phillips and Anthony Walters and Ors. The issue of costs stood to be determined after a notice of discontinuance was filed by the Claimant.  Rampersad J in his decision delivered 10th December 2009 stated on the facts of that case:- 

“The issue at hand, therefore, is whether or not the general rule should apply in these circumstances for costs to be determined in accordance with the scale of prescribed costs.

Having regard to the fact that the time period referred to in the order encompassed compliance with orders for standard disclosure, inspection and witness statements which are beyond the specific ambit of Appendix C, I am of the view, bearing in mind the overriding objective, that the general rule should not apply. I have seen the Defendants’ list of documents which includes 17 letters and 19 sets of documents. Included in those documents are bundles of court proceedings from 1974 and 1969. Further, 4 witness statements were filed on behalf of the Defendants on the 21 November 2008 in compliance with the direction of the court. In those circumstances, it seems contrary to principles of justice and the overriding principle that the Defendants’ costs should be restricted to the provisions of Appendix B and appendix C of the CPR without fuller regard to a more equitable assessment of the Defendants’ costs. I also bear in mind that neither party has made any application to the court for the determination of the value of the claim for the purpose of the prescribed costs under part 67.6. In any event, the time for so doing has expired as the claim has 
gone beyond the case management conference stage of the proceedings.

It would necessarily have taken a considerable amount of time and consideration 
to have prepared the lists of documents and to have made standard disclosure and to have prepared the 4 witness statements. Consideration of the law and the correlation of the witness statements with the pleadings would have required skill and technique and time to keep in line with the pleaded case.

In these circumstances, I hold that the general rule should not be applied and the that costs be assessed pursuant to Part 67.12 and, in that regard, I direct that the Defendants’ file and serve their statement of costs …”






[emphasis mine]
In CV 2007-02846 Ted Flemming –v- Wayne Roberts; 

There was a mixed claim for money and for other relief and no applications were made at the Case Management Conference for the court to fix the value of the claim. Pemberton J considered on the facts of the case that the Claimant should embrace both aspects of the claim, the money value and the value of non monetised relief. 

I wish to state at this juncture that practitioners are concerned with the inconsistency in approach taken by the courts. Some courts are too inflexible in that at the end of the matter costs are simply determined on the strict letter of Part 67 whereas other courts (very few) are prepared to view the case as whole and to exercise its discretion in a manner more commensurate with the nature and complexity of the matter before it.
Practitioners have voiced several concerns over the last five years regarding the Court’s implementation of the costs provisions and the effects in dollars and cents on their practice. Their concerns are summarized as follows:- 

Fixed Costs:-

When one considers the amount of work required to pursue a claim for a specified sum of money, even if the lowest grade of fee earner were to do the work the costs set out in Appendix A SCALE OF FIXED COSTS TABLE 1 would not compensate for the fees & disbursements incurred. It would not cover a full 2 hours of work by the Attorney and this does not include disbursements for stamps, photocopies and service of documents. Even up to a claim exceeding the sum of $5 m the fixed cost is $2,500.00, at the rate of the lowest grade of fee earner the costs allowed only covers 3.84 hours of work.

Illustration:-
To prosecute a claim for the payment of a specified sum of money/ attachment of debt proceedings or an action for the recovery of land the following steps would have to be taken:-

	STAGE OF LITIGATION
	RULES
	REMARKS



	PRE ACTION PROTOCOLS


	Practice Direction dated 15th November, 2005
	Fees & Disbursements incurred:-

Consultation with Client, Research by Attorney to draft pre action protocol letter, Consultation with Counsel to settle pre action protocol letter

Opening Client file, photocopies, stamps 



	COMMENCEMENT OF LITIGATION

(Issue and Service of Claim Form & Statement of Case)


	CPR Parts 5, 7, 8, 21, 22, 23
	Fees & Disbursements incurred:-

Research by Attorney to draft documents, Consultation with Counsel to settle documents, Consultation with Client.

Filing fees, photocopies, service fees



	APPEARANCE/ DEFENCE/  ADMISSION


	CPR Part 9
	Fees & Disbursements incurred:-

Consultation with Client, perusal of documents, Research by Attorney 

Filing fees, photocopies




Also if the Claim is a substantial sum then it is possible that the Client may approach a fee earner in one of the higher grades and again these costs are insufficient to compensate for the fees and disbursements incurred at an hourly rate.

Prescribed Costs:-
Applying the hourly rate and taking into account the work necessary to prosecute a matter, the sums that are recovered under prescribed costs are not comparable to what litigants would have to pay for.

Illustration:-

(note: the fees and disbursements listed are not a comprehensive list) we can estimate the cost of litigation from the pre action stages to Trial. Depending on the grade of the fee earner the costs of litigation will vary.

	STAGE OF LITIGATION
	RULES
	REMARKS



	PRE ACTION PROTOCOLS


	Practice Direction dated 15th November, 2005
	Fees & Disbursements incurred:-

Consultation with Client, Research by Attorney to draft pre action protocol letter, Consultation with Counsel to settle pre action protocol letter

Opening Client file, photocopies, stamps 



	COMMENCEMENT OF LITIGATION

(Issue and Service of Claim Form & Statement of Case)


	CPR Parts 5, 7, 8, 21, 22, 23
	Fees & Disbursements incurred:-

Research by Attorney to draft documents, Consultation with Counsel to settle documents, Consultation with Client.

Filing fees, photocopies, service fees



	APPEARANCE


	CPR Part 9
	Fees & Disbursements incurred:-

Consultation with Client, perusal of documents, Research by Attorney 

Filing fees, photocopies



	DEFENCE


	CPR Part 10, 18, 21, 22, 23, 24


	Fees & Disbursements incurred:-

Draft of Defence, Consultation with Counsel to settle the Defence, Consultation with Client

Filing fees, photocopies, service fees



	CASE MANAGEMENT CONFERENCE

(Necessity of Reply,  Amendments to Statement of Case, Budgeted Costs, Security  for Costs, Directions for Trial e.g. Discovery and Inspection,

Statement of Issues and Facts, Bundles of Documents, Witness Statements & Summaries)


	CPR Parts 10, 15, 20, 67, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 36, 37, 39, 
	Fees & Disbursements incurred:-

Perusal of Defence, Research, Consultation with Client, Consultation with Counsel, Preparation of relevant applications, Attendance at Court, Research  & preparation of documents to be filed in Court, Consultation with Counsel to settle documents and Consultation with Client.

Filing fees, photocopies, service fees



	PRE TRIAL REVIEW

(Interim Applications e.g. e.g. Interim Payment, Further Information & Application on Evidence)


	17, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35
	Fees & Disbursements incurred:-

Perusal of Documents, Research, Consultation with Client and Counsel, Preparation of relevant Applications, Attendance at Court

Filing fees, photocopies, service fees



	TRIAL


	40, 43
	Fees & Disbursements incurred:-

Consultations with Counsel, Clients and Witnesses, Attendance at Court, Arguments and Submissions

Photocopies


Costs allowed on smaller claims are not sufficient to cover the actual costs incurred by a litigant in pursuing a claim from pre-action stage to trial.
Further, prescribed costs does not adequately cater for matters which require Senior Counsel, Junior Counsel and Instructing Attorney.

Some Attorneys sought to increase prescribed costs pursuant to Part 67.6 i.e. apply to the court at case management conference to direct that the costs be calculated on the basis of some higher or lower value. The difficulty is that there is no guidance in the rules as to what or how that lower or higher value will be determined.
This brings us to Budgeted costs.
Budgeted Costs

Attorneys have complained that the inconsistency in approach by the courts in this area causes the most difficulty.
In matters where a budget has been set, some Courts at the end of the matter simply award the budgeted sum without revisiting it whilst other Courts have ordered costs to be assessed at the end of the matter with the budgeted sum being the maximum figure permitted for costs. 
Almost all Budgeted applications require Attorneys to step aside from the substantive merits of the case and focus on putting forward an estimated bill. In some instances parties are involved in extensive hearings relating to costs that frequently exceeds in length the duration of the underlying proceedings on the merits. This flies in the face of the overriding objective since litigants expend such disproportionate time, effort and expense on arguing costs.   
Sometimes parties are unable to determine on or before the first case management conference whether they require a budget to be set. This may be due to the fact that they have not yet agreed documents and/or reports and are unable to say what evidence is required or how many witnesses have to be called. The estimated length of trial time may not yet be known. In some matters substantive legal issues only crystallize after the first case management conference. The limitation of the time period up to the first case management conference is unduly harsh in these circumstances.
Rules of Supreme Court 1975:

Under the old system of taxation, an Attorney was required to file his bill of costs reflecting the actual sums billed to his client. On a party and party taxation, the amount recovered in costs was usually between 60% to 80% of the actual billing / amount claimed on taxation.
On a solicitor and client basis, the percentage costs recovered on taxation ranged between 80% to 95% of the amount billed to client / amount claimed on taxation.
Under the RSC 1975 Attorneys would usually absorb the shortfall between his billed fee and amount recovered on taxation, if the client was unable to pay. 
Problems in running practice:-

i. The scales as set under CPR do not reflect the market price for legal services. Lawyers are entitled to be remunerated for their skills and expertise at proper commercial rates and if the losing party is paying his own lawyers at similar rates then the winning party should recover at least a substantial proportion of his legal fees if not the actual amount incurred in pursuing his claim. 
ii. There exists a wide and increasing gap between actual costs i.e. the fees billed as between Attorney and Client and recovered costs. This is due in large to the actual regime stipulated under CPR.

iii.  The Courts approach to awarding and quantifying costs are not consistent resulting in Attorneys inability to properly advise their clients at an early stage of the litigation on the costs likely to be awarded in the event they succeed in their claim. 

iv. The gap between the actual billed fees to the client and the inconsistency in approach by the courts makes it more difficult for Attorneys to recover their fees.

v. The majority of the people of Trinidad and Tobago are not financially capable to pay Attorneys fees up front and/or completely satisfy Attorneys fees at the end of a matter. As a consequence the greater the disparity between billed fees and recovered costs the less likely it is that an Attorney will recover his full amount of fees. 

vi. Matters which were commenced under the RSC 1975 and either converted to CPR 1998 or continued as “old rules matter” but with the Judges exercising CPR powers on pre trial reviews are almost always costs determined on the CPR basis. This flies in the face of fee agreements which Attorneys may have had with their clients when the matters were commenced under the RSC 1975. 

vii. CPR requires more work to be done and in a quicker time period and the costs awarded under CPR are not sufficient to satisfy the Attorney’s billed fees. 

viii. The costs awarded for appeals under CPR barely covers Attorneys’ expenses incurred in preparing records and bundles of authorities let alone their legal fees.   

ix. $50,000.00 is too low a value to place on claims without a value. A straightforward action for breach of contract and recovery of monies may fetch more costs than a complex land case with multiple parties and difficult issues of fact and law. 

x. The costs awarded under prescribed costs are completely disconnected from the real costs of litigation. 
xi. CPR costs regime does not take into account and/or adequately cater for the “front end loading” now required in practice.

Conclusion
To get the discussion going I propose something along the following lines:-
First and foremost, set up a body/system to collate relevant information from all key players. Publish such information to all key players and then engage in consultation. The whole process is to be geared towards finding the most appropriate costs regime.
Whilst that process is on stream immediately review the fixed costs values so as to reflect an adequate percentage of the pre-action work that is carried out.

In matters proceeding before the courts, may be at the point in time of the first case management, parties first be permitted to agree the manner of quantifying costs in their particular case. If parties do not agree then:- 
All costs will be assessed by the Judge in default of agreement between parties. Parties will have to file a Bill detailing the relevant information and applying the hourly rates approved in the Practice Guides. A party may review his bill before the same Judge, a Registrar and a senior practitioner versed in costs. Anyone challenging the assessment of the Judge will have to pay the costs of the review if they fail to succeed in having the original determination varied by 25%. 
I have not dealt with the issue of amending the Legal Profession Act to possibly allow charging of conditional fees etc. As I have said earlier, any decisions from here onwards should be based on the appropriate data and following consultations with the key stakeholders.

And I leave this topic open for discussions.

Thanking you for your time.
Dinesh Rambally 
17th April, 2010
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