Part 20

Is it time to Change the No Change Rule?

There can be no doubt that Part 20 of the CPR was drafted with a
particular purpose in mind, to avoid at all costs the delays attendant on
“the amendment at any time” syndrome. There is no need for me to
elaborate here on pitfalls of that system. All of us present, with the
exception of the enviably young, know it well. It was a major
contributor with respect to the frustration and deficiencies of the old
regime.

At present Part 20 forbids amendments to the statement of case, or, to
use the old description, pleadings, after the first case management
conference unless the party wishing to change their statement of case
can satisfy the court that the change is necessary because of some
change in circumstances which became known after that case
management conference.

Under the rule as presently drafted and given the realities of the case
flow system a Claimant and a Defendant have at least four weeks after
the filing of the defence to ensure that their pleading accurately
reflects their client’s case. The intention being that by this time the case
is ready for the next step, case management. Conceptually by the time
of the first case management conference the issues are clearly defined,
the Judge is engaged and the case ready for take off.

On paper this does not seem to be an unrealistic timeframe. It cannot

be doubted however that, as laudable as its intention may be, the rule
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has accommodated some substantial injustice to litigants. | use the
word “accommodated” deliberately. In a perfect world, and | dare say
in the majority of matters, unless there was a change in circumstances,
there would be no need for an amendment.

In the world conceived by the rule, before an action is filed clients
would give full and proper instructions to their Attorneys. Before filing
the case Attorneys would not only have taken full instructions from
their clients but would have researched and advised their clients on the
applicable law and their chances for success. By the time the case
reaches the court office and certainly before the first Case
Management Conference the claimant’s Attorney would know exactly
what their client’s case was and what they were required to prove.

A defendant on the other hand while having no input as to the time of
filing the action, by the time of filing would have already had notice of
the action by way of the pre-action protocol letter and where necessary
the benefit of extensions of time for the filing of the defence. Indeed
as we know it is the filing of the defence that triggers the timing of the |
case management conference.

What Part 20 has taught us however is that we do not live in a perfect
world. The fault with Part 20 is not that it is conceptually wrong but it
is that it fails to recognize that we do not always do what we are
supposed to. The perfectionists among us would say: “that’s life”. “You
don’t do what you are supposed to do and you pay the price.” The
problem is that invariably the person paying the price is not the
Attorney but the innocent or ignorant client. | use ignorant here not in
a pejorative sense but rather to identify a person who does not know
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what is required, the “I didn’t know it was important” or “I didn’t know
| had to tell you about the letter | wrote 10 years ago” client. We all
know that client only too well. This, unfortunately, is the person paying
the price of a rule demanding perfection in an imperfect world.

As we have come to realize the overriding objective does not help.
Courts have gone to great lengths to try to combat the obvious injustice
rendered by the rule in certain cases. Sometimes the machinations
work sometimes, as the Court of Appeal has told us, they do not. The
reality is that some almost five years after the implementation of the
rules we are still faced with a Part 20 in an imperfect world. Nothing
has changed. The question is: ‘Is it time to change the no change rule?’

From time immemorial, in the context of the 1998 rules, proposals have
been made for the modification of the rule. The Ad hoc Committee
established by Chief Justice de la Bastide in 2000 to advise on the
implementation of the then proposed new rules considered Part 20.

This is what they said:

“Clearly an essential and desirable component of any
caseflow managed system is trial date certainty. And
indeed, the statistics presented to us demonstrate that
during the periods reviewed between eighty to ninety
percent (80-90%) of matters are adjourned at the date of
trial because of unreadiness. Predictably, the earlier the
issues to be determined are settled and certain, the less
likely will there be adjournments to amend or for lack of
preparation. Yet, the reality of litigation is that errors are
made and too rigid a restriction on the opportunity to



amend a statement of case may result in the ‘real issues’
never being litigated. Thus what is required is a balance,
that facilitates a reasonable opportunity to amend and at
the same time does not undermine the certainty of a trial
date. In attempting to achieve this balance, the
Committee is mindful that the demands of justice are not
limited to any one individual case, but include all other
cases and a consideration of the impact of adjournments
and delays on the entire system of justice, other litigants
and overall costs.

Bearing all of the above in mind, the Committee
recommends the following. That Pt. 20.1(3) be modified
to create a time period beginning after the first case
management conference and ending at the pre-trial
review, and providing that during this period the Court
may grant permission to change a statement of case if the
Court is satisfied that the change is necessary having
regard to:-

a. the interests of the administration of justice;
and

b. whether the failure to amend was due to the
party or his attorney; and

C. whether  the amendment and the
consequences of granting it can be remedied
within a reasonable time; and



d. whether the trial date or any likely trial date
can still be met if the amendment is granted;
and

e. the effect which the granting of the
amendment or not would have on each party.

Further, that an additional subsection be included in Pt.
20.1, following 20.1(3), to provide that the Court may not
give permission to change a statement of case after the
pre-trial review unless the party wishing to change a
statement of case can satisfy the Court that the change is
necessary because of circumstances which become
known after the pre-trial review or because of
exceptional circumstances”.

Despite their recommendations the Rules were implemented without
the change to Part 20 recommended by them.

In December 2007 your Association recommended the following
change to Part 20.

Changes to Statement of Case

20.1 (1) Astatement of case may be changed at any time
prior to the filing of a defence without the court’s

permission.



(2) The court may give permission to change a statement
of case at a case management conference or at any
other time.

(3) When considering whether to grant or refuse
permission to change a statement of case the court in
giving effect to the overriding objective shall take into
account any delay that the grant of such permission
might cause to the trial of the case.

(4) A statement of case may not be changed without
permission under this rule if the change is one to which
rule 19.2 (change of the parties) applies.

(5) Any amendment statement o case must be filed
promptly at the court office.

In 2009 the Committee established to monitor the Civil Proceedings
Rules, on which your association is represented, also recommended
that the Rules Committee revisit the rule. While the Monitoring
Committee was of the opinion that the discretion given the Judge by
the rule was too narrow, the view was expressed that the amendment
proposed by the Law Association was too wide.

Also in 2009 the Judges charged with the operation of the rules
recommended that the rule be changed to allow amendments with
permission after the first Case Management Conference and before the

Pre-Trial Review without the Ilimit of showing a change in
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